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©ntteb States! Court of Appeals 

FOR THE DISTRICT OP COLUMBIA CIRCUIT 


No. 10516 

Edwin D. Young, Administrator op the Estate of Ruby 
M. Young, Deceased, appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Ruby M. Young died on April 4, 1948. Over a year later, 
on May 9,1949, appellant, as administrator of the estate, filed 
an action against the United States in the District Court under 
the Federal Tort Claims Act (28 U. S. C. 1346 (b), 2674). 
The complaint demanded damages in the amount of $100,000 
for the alleged wrongful death of the deceased. (J. A. 19.) 

The allegations of the complaint may briefly be summarized 
as follows: 

That on March 25, 1948, the deceased fell on Constitution 
Avenue in front of the Munitions Building; that “the fall was 
due to the fact that her shoe caught in a defective place in a 
tree box;” that she was taken to a hospital “where it was found 
that she had a fracture of the left humerus, followed by a sub¬ 
arachnoid hemorrhage, peritonitis and intestinal obstruction;” 
that she died at the hospital on April 4, 1948; that the defect 
in the tree box was caused by the negligence of employees of 

(l) 


2 


the United States; that on May 7, 1948, the Commissioners 
of the District of Columbia were notified in writing of the death, 
but that on August 2,1948, they denied liability on the ground 
that they had no jurisdiction over Constitution Avenue; and 
that on August 6, 1948, a claim for $50,000 was presented to 
the Department of the Interior, but that on November 19, 
1948, appellant was notified by the Department that its author¬ 
ity to consider such claims is limited to those which do not 
exceed $1,000 (J. A. 19-20). 

i The Government moved to dismiss the complaint for failure 
to state a cause of action upon which relief could be granted 
(J. A. 20), and appellant filed an answer to the motion (R. 5). 
On December 12, 1949, the District Court dismissed the com¬ 
plaint for lack of jurisdiction over the subject matter (J. A. 20), 
and filed an informal memorandum indicating that its action 
was based upon the authority of Lewis v. Reconstruction Fi¬ 
nance Corporation , No. 9957, decided by this Court on Oc¬ 
tober 17,1949 (J. A. 20). The present appeal was then noted. 

I STATUTES INVOLVED 

I 

The Federal Tort Claims Act , as originally enacted, was re¬ 
pealed on September 1,1948, and its provisions were reenacted 
as incorporated in the revision of Title 28 of the United States 
Code. 1 See Sec. 39 of Public Law 773, 80th Cong., 2nd Sess. 
The pertinent provisions of Title 28 are set forth below. 

28 U. S. C. 1346 (b), as amended 2 on April 25,1949 (Public 
Law 55,81st Cong., 1st Sess., Chap. 92, H. R. 779), provides: 

Subject to the provisions of chapter 171 of this title, 
the district courts, together with the District Court for 
the Territory of Alaska, the United States District Court 
for the District of the Canal Zone and the District Court 
of the Virgin Islands, shall have exclusive jurisdiction of 
civil actions on claims against the United States, for 
money damages, accruing on and after January 1, 1945, 

"The revision made no substantial change in the terms of the Tort Claims 
Act so far as this case is concerned. 

■The amendment made no substantial change in the section so far as 
concerns this case. 
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for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of 
any employee of the Government while acting within 
the scope of his office or employment, under circum¬ 
stances where the United States, if a private person, 
would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred. 

28 U. S. C. 2674 provides: 

The United States shall be liable, respecting the pro¬ 
visions of this title relating to tort claims, in the same 
manner and to the same extent as a private individual 
under like circumstances, but shall not be liable for in¬ 
terest prior to judgment or for punitive damages. 

If, however, in any case wherein death was caused, the 
law of the place where the act or omission complained 
of occurred provides, or has been construed to provide, 
for damages only punitive in nature, the United States 
shall be liable for actual or compensatory damages, 
measured by the pecuniary injuries resulting from such 
death to the persons respectively, for whose benefit the 
action was brought, in lieu thereof. 

28 U. S. C. 2401 (b), as amended 3 on April 25,1949 (Public 
Law 55, 81st Cong., 1st Sess., Chap. 92, H. R. 779), provides 
in pertinent part: 

# * * A tort claim against the United States shall 
be forever barred unless action is begun within two years 
after such claim accrues or within one year after the 
date of enactment of this amendatory sentence, which¬ 
ever is later, * # 

II 

The District, of Columbia Wrongful Death Statute (D. C. 
Code (1940), §§ 16-1201-1203) provides in pertinent part: 

* Prior to this amendment the pertinent portion of the section provided: 

“A tort claim against the United States shall be forever barred unless 
action is begun thereon within one year after such claim accrues, * * *.’ r 
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§ 16-1201. 4 Whenever by an injury done or happen¬ 
ing within the limits of the District of Columbia the 
death of a person shall be caused by the wrongful act, 
* neglect, or default, of any person or corporation, and 

i the act, neglect, or default is such as would, if death 

had not ensued, have entitled the party injured, or if 
the person injured be a married woman, have entitled 
her husband, either separately or by joining with the 
wife, to maintain an action and recover damages, the 
person who or corporation which would have been liable 
if death had not ensued shall be liable to an action 
for damages for such death, notwithstanding the death 
of the person injured, even though the death shall have 
been caused under circumstances which constitute a 
felony; and such damages shall be assessed with refer¬ 
ence to the injury resulting from such act, neglect, or 
default causing such death, to the spouse and next of 
kin of such deceased person; * * *. 

§ lb-1202. Every such action shall be brought by and 
in the name of the personal representative of such de¬ 
ceased person, and within one year after the death of 
the party injured. * * * 

SUMMARY OF ARGUMENT 

I 

This action for wrongful death under the Federal Tort Claims 
Act was begun approximately thirteen months after Ruby 
Young’s death. The limitation provision of the Act bars only 
those actions which are not begun within two years after the 
claim accrues. However, the Act was not intended to create 
causes of action where none existed before; its purpose was 
simply to remove the Government’s immunity to suit in those 
instances where a cause of action already existed under the 
law of the place where the tort occurred. The District of 
Columbia Wrongful Death Statute creates a limited cause of 
action. If suit is not commenced within a year after accrual 

‘This section was amended on June 19, 1948, subsequent to the death 
of Ruby Young, but the changes are immaterial to the questions now 
presented. 
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of the cause of action, not only is the remedy barred, but the 
very cause of action is itself extinguished. Consequently, at 
the time appellant filed his complaint he had no existing cause 
of action, and the District Court correctly dismissed the 
complaint. 

II 

The complaint was fatally defective for the additional reason 
that it failed to allege certain jurisdictional facts. There was 
no allegation that there were beneficiaries to whom damages 
would inure, or that any loss had been occasioned to anyone 
other than the deceased. There was no sufficient allegation 
of negligence, and no allegation that Ruby Young’s death was 
caused proximately by the negligence of employees of the 
United States. 

ARGUMENT 

I 

The complaint failed to state a cause of action upon which 

relief could be granted 

A. It was apparent upon the face of the complaint that the cause of action 
alleged had already been extinguished prior to the filing of the 
complaint 

The alleged cause of action arose in the District of Columbia. 
Ruby Young was injured in the District and died there on April 
4, 1948. On May 9, 1949, over a year later, appellant insti¬ 
tuted this action under the provisions of the Federal Tort 
Claims Act to recover for the alleged wrongful death (J. A. 19). 
The limitation provision of the Tort Claims Act does not bar 
the bringing of an action on a tort claim against the United 
States until two years after the claim has accrued. The Wrong¬ 
ful Death Statute of the District of Columbia, however, as we 
shall endeavor to show, not only bars the remedy, but com¬ 
pletely extinguishes the cause of action, after the lapse of one 
year. 

Appellant views the issue as simply one of determining the 
applicable statute of limitations. At the time of Ruby Young’s 
death, the limitation provision of the Tort Claims Act barred 
all claims upon which no action had been begun within a year 
880882—60-2 
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after the claim had accrued. (See footnote 3, supra, p. 3.) 
But on April 25, 1949, this section of the Tort Claims Act was 
amended to permit the bringing of an action within two years 
after accrual of the claim. 5 28 U. S. C. 2401 (b) now provides: 

A tort claim against the United States shall be forever 
i barred unless action is begun within two years after 
such claim accrues or within one year after the date of 
i the enactment of this amendatory sentence, whichever 
is later, * * *. 

Appellant argues that Congress intended this two-year provi¬ 
sion to apply to all claims cognizable under the Tort Claims 
Act. and that, therefore, his remedy was not yet barred on 
the date the action was filed. 

The Government’s contention, on the other hand, is that ap¬ 
pellant’s cause of action expired on April 4, 1949, one year 
after Ruby Young’s death. The Tort Claims Act permits 
actions to be brought on tort claims against the United States 
I * * * under the circumstances where the United 

States, if a private person, would be liable to the claim¬ 
ant in accordance with the law of the place where the 
act or omission occurred. (28 U. S. C. 1346 (b), supra, 
pp. 2-3.) 

And it further provides that the United States shall be liable 
in such actions 

i * * * in the same manner and to the same extent 

as a private individual under like circumstances. 

, * * * (28 U. S. C. 2674, supra, p. 3.) 


* As is clear from the above dates, the present action was barred even by 
the limitation provision of the Federal Tort Claims Act between April 4 
and April 25,1949, on which latter date the limitation period was extended 
to two years. If appellant’s cause of action had continued in existence 
after April 4,1949, despite the barring of his remedy (i. e., despite the fact 
that the Tort Claims Act at that time barred the beginning of an action), 
the subsequent amendment would have been effective to restore his remedy. 
Compare William Dancer and Co., Inc. v. Gulf & Ship Island Railroad Co., 
268 U. S. 633, with Campbell v. Holt, 115 U. S. 620; and see Notes, 36 A. L. R. 
1316 and 133 A. L. R. 384. But, as will appear more clearly below, it is 
our position that appellant’s cause of action was extinguished on April 4, 
1949. 
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The tort alleged in this present action occurred in the District 
of Columbia, and the local Wrongful Death Statute provides: 

Every such action shall be brought by and in the name 
of the personal representative of such deceased person, 
and within one year after the death of the party in¬ 
jured. (D. C. Code, 1940 ed., § 10-1202, supra, p. 4.) 

It is the Government’s position that the Tort Claims Act did 
not create new causes of action, but simply operated to remove 
governmental immunity where a local cause of action already 
existed; that the District of Columbia Wrongful Death Statute 
created a limited cause of action, which expires one year after 
the death in question; and that, therefore, appellant’s cause of 
action had already expired when he filed his complaint. We 
think this position is established by the following propositions. 

1. The cause of action is distinct from the remedy or action 
itself. —The state, regarding the various relationships between 
its citizens with a view to the peace and good order of society, 
ordains that certain of these relationships shall constitute re¬ 
ciprocal rights and duties between the citizens concerned. It 
thus establishes, posits, or creates, “legal rights.” Salmond, 
Jurisprudence (9th ed., 1937), §§ 25-26, 72. Some are created 
by the slow process of precedent and are known as common- 
law rights. Statutory rights, on the other hand, spring into 
being instantaneously with the enactment of a specific statute. 
Salmond, op. cit., §§ 46, 49, 54. 

When a legal right is violated the injured party becomes 
possessed of a “cause of action.” A cause of action, though 
difficult to define, may in general be described as a fact or set 
of facts which constitutes a violation of a right and entitles 
one to judicial relief. 1 Am. Jur. 404; 1 C. J. S. 981-985. Here 
again, a cause of action may originate in the common law or 
in a definite statute. 

The “remedy,” or the “action” itself, is the judicial means 
or method of enforcing a legal right, of resolving a cause of 
action. Remedies, also, may be either statutory or of the com¬ 
mon law in origin. 1 C. J. S. 967-974. 

2. A statute of limitations operates to bar the remedy or the 
bringing of an action. —At common law there was no fixed pe¬ 
riod for the bringing of an action. Mere passage of time did 
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not extinguish the cause of action and it endured until the 
death of one of the parties, unless lost for some other reason. 
The earliest statutes of limitation (32 Hen. VIII, Ch. 2, and 
21 James I, Ch. 16) forbade the institution of an action after 
the lapse of a definite period of time, but they said nothing 
about the common-law cause of action itself. It was held, 

• 

therefore, that these statutes merely operated to bar the action, 
but left the cause of action still in existence and capable of 
enforcement by some other remedy. Most of our American 
statutes of limitation have been derived from the statute of 
James I, and the courts have consistently interpreted them in 
the same manner. They bar the remedy. But they do not 
extinguish the common-law cause of action. Cajritz v. Koslow, 
83 U. S. App. D. C. 212, 214, 167 F. 2d 749; Talbot v. Hill, 49 
App. D. C. 96, 261 Fed. 244; 1 Wood, Limitations (4th ed. 
1916), §§ 1-4, 63ar-b; 34 Am. Jur. 14,20-22. 

3. But where a staute creates a legal right, and simultane¬ 
ously limits the time for bringing an action to enforce the right, 
the lapse of that time not only bars the remedy but extinguishes 
the cause of action .—The common law cause of action has no 
purely temporal limit. But a statutory cause of action, de¬ 
rived from a statute which at the same time creates a right 
and requires that actions to enforce it be instituted within a 
definite period, has an inherent temporal limitation. The 
right created by the statute is limited in nature. If an action 
is not begun within the statutory period, the right is lost and 
the cause of action is extinguished. 9 This Court discussed this 

* In view of the fact that a true statute of limitations and a limitation upon 
a specific statutory right are often couched in similar language, it may seem 
odd that the two are treated so differently by the courts. The reason is 
probably to be found in the suspicion with which the common law courts 
regarded statutory innovations. The first statutes of limitations were in 
derogation of long-established common-law rights. Therefore, they were 
strictly construed as barring the remedy, but leaving the cause of action 
in existence. So also statutes creating new rights, unknown at common law, 
were looked upon as temporary innovations, and any expression of limitation 
was applied not only to the remedy, but to the right as well. See Pound, 
Common Law and Legislation, 21 Harv. L. R. 383-407; Pound and Plucknett, 
Readings on the History and System of the Common Law, pp. 16-22; 1 Wood, 
Limitations (4th ed., 1916), §§ 4, 9. 
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principle at length in Moran v. Harrisorir&l App. D. C. 237,91 
F. 2d 310, cert den., 302 U. S. 740. It there said, 67 App. D. C. 
at 239: 

* * * where the statute * * * creates liability 
it may declare the purpose of its creation and fix the 
duration of its existence; and all parties interested in the 
right so created will be bound by the limitations at¬ 
tached. And this is true because of the fact that the 

* * * liability * * * created by state laws 
arises wholly out of the law creating it. It does not 
exist at common law, and the statute which creates it 
may fix and limit the liability which it has created or it 
may attach conditions to the exercise of the right. If 
one of these conditions be a limitation of time, it is 
binding outside of as well as within the state * # *. 
It will hardly be questioned that this is true if the statute 

* * * which creates the liability at the same time 
creates the limitation, for in such a case obviously the 
limitation is one upon the right. * * * 

See also William Darner Co. v. Gulf & Skip Island Railroad Co., 
268 U. S. 628; The Harrisburg, 119 U. S. 199, 214; Young v. 
Hoage, 67 App. D. C. 150, 155, 90 F. 2d 395; 1 Wood, Limita¬ 
tions (4th ed., 1916), § 9; 34 Am. Jur. 16-17; and see cases 
cited in Lewis v. Reconstruction Finance Corporation, No. 9975, 
at footnote 4. 

4. A cause of action under the District of Columbia Wrong¬ 
ful Death Statute is extinguished if the action is not brought 
within one year after the death. —At common law there was no 
cause of action for a wrongful death. The injured person’s 
cause of action perished with his demise in accordance with the 
principle, “Actio personalis moritur cum persona,” and no civil 
right of recovery was recognized in his survivors. Tiffany, 
Death by Wrongful Act (2d ed., 1913), §§ 1-18. 

Lord Campbell’s Act, passed in 1846, was the first wrongful 
death statute. It permitted recovery of damages for the bene¬ 
fit of immediate relatives in an action brought in the name of 
the deceased’s personal representative. It provided that every 
such action be commenced within a year after the death. Tif- 
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fany, op. cit., §§ 19-21. The statute created a new right, and 
a cause of action arising thereunder was held by the courts 
to be extinguished if an action was not begun within the year 
allowed. Tiffany, op. cit., § § 23,120-121. The great majority 
of the states now have statutes patterned after Lord Campbell’s 
Act, and these have been uniformly interpreted as conferring 
a right of limited existence in time. Tiffany, op. cit., §§24, 
121; 16 Am. Jur. 110-111; Notes, 67 A. L. R. 1070 and 132 
A. L. R. 292. 

The District of Columbia statute (supra, p. 4), is based on 
Lord Campbell’s Act. Tiffany, op. cit., § 24; United States 
Electric Co. v. Sullivan, 22 App. D. C. 115, 131. In Ferguson 
v. Railroad Co., 6 App. D. C. 525, this Court said, at 535: 

The act of Congress giving this right of action has 
followed very closely and substantially the English stat¬ 
ute of 9 and 10 Viet. ch. 93, known as Lord Campbell’s 
Act * # \ 

And this Court has said that the local statute creates a new 
right which expires if an action is not commenced within a year 
after the alleged wrongful death. In Lewis v. Reconstruction 
Finance Co., No. 9975, this Court said: 

i * * * as to rights of action of a purely statutory 

i nature, such as the so-called wrongful death statutes, 

the time thereby prescribed for filing suit operates as a 
limitation of the liability itself as created by the statute, 
and not of the remedy alone. * * * 

* # * * * 

* * * The purpose of [the local statute] is to create 
a right of action within a limited period for death oc¬ 
casioned by negligence. 

In Webster v. Clodfelter, 76 U. S. App. D. C. 171, 130 F. 2d 
434, cert, den., 317 U. S. 689, the administrator of the estate of 
a deceased employee brought an action for wrongful death 
against the deceased’s employer. The action was begun over 
a year after the date of the employee’s death, and the defend¬ 
ant was awarded a judgment on the pleadings on the ground 
that the action had been filed out of time. On appeal the ad¬ 
ministrator urged that the District of Columbia Employee’s 
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Compensation Act created a new cause of action in such cases; 
that if the deceased employee had a minor child such cause of 
action could be enforced at any time within a year after ap¬ 
pointment of a guardian; and that the action in this case had 
so been brought within a year after the appointment of the 
guardian. But this Court held that the Compensation Act did 
not create a new cause of action for wrongful death; that the 
only such cause of action recognized by local law was the lim¬ 
ited one which arose under the Wrongful Death Statute; and 
that if the action was not instituted within a year after the 
alleged wrongful death, the cause of action was gone. See also 
Weaver v. Railroad Co., 21 D. C. 499, 506-507 (1893). 

5. The Federal Tort Claims Act did not create any new 
causes of action; it simply withdrew the immunity of the United 
States to suit on causes of action which already existed under 
local law. —This appears clearly from the language of the Act 
itself. The obvious purpose was to subject the United States 
to tort liability in those instances in which it would previously 
have been liable under local law, but for the obstacle of its sov¬ 
ereign immunity from suit without consent. For the Act, in 
setting forth the jurisdiction of the District Courts (28 U. S. C. 
1346 (b), supra, p. 3), provides that that shall hear and decide 
claims against the Government arising out of the torts of its 
agents 

# * * under circumstances where the United States, 
if a private person, would be liable to the claimant in 
accordance with the law of the place where the act or 
omission occurred. [Emphasis supplied.] 

And in defining the liability of the United States the Act went 
on to provide (28 U. S. C. 2674, supra, p. 3) that the Govern¬ 
ment should be liable 

# * in the same manner and to the same extent 
as a private individual under like circumstances, * * *. 

There is nothing in the language of the Act to indicate an 
intent on the part of Congress to create a right where none had 
previously existed under local law in private persons, with the 
single exception of the second paragraph of 28 U. S. C. 2674 
{supra, p. 3), which provides that the United States shall be 
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liable for actual and compensatory damages in case of wrongful 
death in those places where the local law permits only punitive 
damages. This exception was inserted by amendment, ap¬ 
proved August 1, 1947, because of the fact that Alabama and 
Massachusetts limited recovery for wrongful death to punitive 
damages only. 7 

The long history of federal tort claims legislation affords 
ample proof of the point. The goal set before Congress was 
always removal of governmental immunity, never the creation 
of new causes of action. We think it will suffice here to cite 
a few passages from the House Report which accompanied the 
bill which eventually became the Federal Tort Claims Act. 8 
House Rep. No. 1287, 79th Cong., 1st Sess., to accompany 
H. R. 181. 

The basic purpose of the legislation is to waive a part 

i of governmental immunity to suit in tort * * * 

(p. 1). 

***** 

As a result of the statutes briefly summarized above, 
the Government is subject to suit in contract, on ad¬ 
miralty and maritime torts, and for patent infringement. 
On the other hand no action may be maintained against 
the Government in respect to any common-law tort. 
The existing exemption in respect to common-law torts 
appears incongruous. Its only justification seems to 
be historical. With the expansion of governmental ac¬ 
tivities in recent years, it becomes especially important 
to grant to private individuals the right to sue the 
Government in respect to such torts as negligence in 

the operation of vehicles (p. 3). 

***** 

The liability of the United States will be the same as 
that of a private person under like circumstances, in 
accordance with the local law, * * * (p. 4). 

7 Public Law 324, 80th Cong., 1st Sess., Ch. 446, H. R. 3690. See H. Rep. 
No. 748 and S. Rep. No. 763 accompanying H. R. 3690. 

• See United States v. Spelar, 338 U. S. 217, 220; Brooks v. United States, 
337 U. S. 49, 52. 
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Appellant cites (Br. 8-9) several passages from the legisla¬ 
tive history in support of his contention that Congress, in 
extending the limitation provision of the Tort Claims Act 
from one to two years, intended to include the instant case 
within the expanded scope of the provision. But we submit 
that there is nothing in the cited passages to show that Con¬ 
gress intended by the amendment to create causes of action 
where none had existed before, or to revivify those which had 
already expired under local law. The purpose of the amend¬ 
ment is manifest. The one year period was much shorter 
than the periods prescribed by most of the states for the bring¬ 
ing of various tort actions. Thus, for example, only thirteen 
of the states limited the bringing of a wrongful death action 
to one year, while thirty-five permitted it to be brought within 
two or more years. Consequently, in most instances a plaintiff 
who sued the United States in a wrongful death action had 
much less time to act than one who sued a private individual 
The amendment was designed to alleviate this hardship. But 
the Act keys the liability of the United States to local law, and 
there is nothing in the history of the amendment to indicate 
that it was intended to create a two-year cause of action in 
those instances where the law of the locality specifically limited 
the life of the cause of action to one year. Where the local 
law permitted the action to be brought within two years, the 
amendment gave the same right in a suit against the Govern¬ 
ment; but where the local law recognized no liability after the 
lapse of one year, the amendment had no effect. Cf. Mejia 
v. United States, 152 F. 2d 686, 688 (C. A. 5), cert, den., 328 
U. S. 862. 

6. Conclusions .—We think it clear from the above proposi¬ 
tions that the Tort Claims Act simply operates to remove gov¬ 
ernmental immunity where a local cause of action already 
exists, but creates no causes of action itself; that a cause of 
action for wrongful death under the District of Columbia stat¬ 
ute is limited in nature and expires one year after the death; 
and that, since it appeared that more than a year had elapsed 
between the death and the filing of the action in appellant’s 
case, the complaint failed to state a cause of action. 

880832—50-3 
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Appellant cites (Br. 3-6) three cases in support of his con¬ 
tention. Two of these are obviously not in point, since they 
involve general state statutes of limitations applicable to com¬ 
mon law torts, and are not concerned with statutory causes of 
action limited by the very act of creation. Kokn v. United 
States, 75 F. Supp. 689 (N. D. Cal.); Sweet v. United States, 
71 F. Supp. 863 (S. D. Cal.). The third case was an action 
under the Tort Claims Act for a wrongful death occurring in 
Maryland. State of Maryland to the Use of Burkhardt v. 
United States, 165 F. 2d 869 (C. A. 4). The Maryland wrong¬ 
ful death statute, like that of the District of Columbia, is based 
on Lord Campbell’s Act and grants a limited right of action 
for one year only. But the Court of Appeals for the Fourth 
Circuit held that the longer period of the Tort Claims Act con¬ 
trolled. The logical basis for the court’s reasoning lies in its 
assertion that, in enacting the Tort Claims Act, “Congress was 
creating a liability not theretofore existing on the part of the 
government,” 165 F. 2d at 871, and that the Act created the 
cause of action, 165 F. 2d at 873. Assuming the validity of this 
premise, it was, of course, quite proper to conclude that the 
limitation provision of the Tort Claims Act controlled. But 
the premise is untenable since Congress, as we have shown 
{supra, pp. 11-13), simply intended to remove governmental 
immunity to suit on causes of action already existing under local 
law. The real basis for the decision lies in the fact that, if 
Maryland law had been applied, the plaintiff would have had 
only one month remaining after the effective date of the Tort 
Claims Act within which to bring his action. 

Burkhardt was a “hard” case. We submit that a much 
sounder line of reasoning is to be found in the analogous cause 
of Mejia v. United States to which we have referred above 
{supra, p. 13). The Suits in Admiralty Act, 46 U. S. C. 742 
et seq., permits proceedings in admiralty against the United 
States in cases where suit would lie if the vessel involved 
# * were privately owned or operated * * and 
provides for a two year statute of limitations. In the Mejia 
case a wrongful death action was brought under this Act, based 
upon the wrongful death statute of Louisiana in which a one 
year statute of limitation is provided as an integral part of the 
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substantive statutory cause of action, and not merely as a limi¬ 
tation on the remedy. The court of appeals held that no cause 
of action lay against the United States after the expiration of 
one year, without regard to the two year period provided in 
the Admiralty Act. 

In view of the foregoing, we submit that the District Court 
was correct in dismissing the complaint because it appeared 
upon the face of the complaint that plaintiff no longer had a 
cause of action. 

B. The complaint failed to allege certain other jurisdictional facts 

1. There is no allegation that there are beneficiaries. —An al¬ 
legation that there are beneficiaries to whom damages will in¬ 
ure is essential to recovery in an action for wrongful death. 
Neubeck v. Lynch , 37 App. D. C. 576,578; Serensen v. Northern 
Pacific Railroad Co., 45 Fed. 407 (C. C. Mont.); Roach v. Im¬ 
perial Mining Co., 7 F«i. 698 (C. C. Nev.). There is no such 
allegation in this complaint (J. A. 19-20). 

2. There is no allegation of loss to beneficiaries. —There must 
be some specific allegation of loss to the beneficiaries in such a 
case. Cf. Tate v. Nelson, 71 F. Supp. 465, 468 (D. D. C.); 
Stewart v. Baltimore & Ohio Railroad Co., 168 U. S. 445, 450. 
No such allegation is present here (J. A. 19-20). 

3. There is no sufficient allegation of negligence. —The com¬ 
plaint merely alleges that there was a defective place in the 
tree box. It nowhere states facts setting forth the nature of 
the defect or the nature of the negligence of the government 
employees allegedly responsible for the defect (J. A. 19X20). 

4. There is no allegation that negligence of government em¬ 
ployees was the proximate cause of the death .—There must 
be an allegation that the negligence was the proximate cause 
of the death. Johnson v. Union Furniture Co., 87 P. 2d 917 
(Cal.); Denton v. Midwest Dairy Products Corp., 1 N. E. 2d 
807 (Ill.); Edmonds v. Olson, 9 A. 2d 860 (R. I.); 25 C. J. S. 
1187. Here, the complaint alleges that the deceased caught 
her shoe in the tree box, fell as a result, and was injured and 
taken to the hospital It then alleges that she died in the 
hospital about a week later. But there is no allegation that * 
the fall was the proximate cause of the death, nor do the facts 
alleged reasonably lead to such a conclusion (J. A. —). 
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CONCLUSION 

, This is not a hardship case. Ruby Young died on April 
4, 1948. Appellant had a full year thereafter within which 
to begin his action. He presented claims to two government 
agencies which were denied with reasonable promptness (J. A. 
19-20). After the second denial appellant still had almost five 
months within which to file a complaint. Instead, he appar¬ 
ently thought so little of his case that he let it lapse on April 
4, 1949. On that date the claim was barred both under the 
local statute and under the Tort Claims Act. Only after the 
limitation provision of the latter had been extended to two 
years by the amendment of April 25,1949, did appellant finally 
begin his action in the District Court. It is respectfully sub¬ 
mitted that appellant's cause of action had by that time ex¬ 
pired, and that the judgment of the District Court dismissing 
the complaint should be affirmed. 

George Morris Fat, 

United States Attorney. 

Ross O'Donoghue, 

Samuel K. Abrams, 

Joseph M. Howard, 
Assistant United States Attorneys. 
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1 Filed May 9, 1949. Harry M. Hull, Clerk. 

Complaint for Wrongful Death 

1. The plaintiff is a resident of the District of Columbia, a 
citizen of the United States, and brings this suit as administra¬ 
tor of the estate of Ruby M. Young, deceased. 

2. The defendant, The United States of America, is sued 
under the provisions of the Federal Tort Claims Act of August 
2,1946, 28 U. S. C., Sections 921 through 946. 

3. That on, to wit, March 25, 1948, while on Constitution 
Avenue Northwest, at about 5 o’clock p. m., Ruby M. Young 
sustained a fall in front of the Munitions Building. The fall 
was due to the fact that her shoe caught in a defective place in 
a tree box. The defective place was at the northeast comer of 
the second tree box west of the main entrance to the Munitions 
Building. Thereupon, she was taken to Emergency Hospital 
where it was found that she had a fracture of the left humerus, 
followed by a subarachnoid hemorrhage, peritonitis and intesti¬ 
nal obstruction. She died at Emergency Hospital on April 4, 
1948. The defective place was caused by the negligence of 
the United States, its officers or employees. 

4. That on, to wit, May 7, 1948, the Commissioners of the 
District of Columbia were notified in writing of the wrongful 
death of Ruby M. Young, as required by Title 12, Section 208 

of the 1940 Code of Laws for the District of Columbia— 

2 six months notice in writing. On to wit, August 2,1948, 
the Secretary, Board of Commissioners, District of Co¬ 
lumbia, advised counsel for the heirs of decedent that they deny 
any liability in the matter, on the grounds apparently that the 
Commissioners have no jurisdiction over Constitution Avenue. 

5. That on, to wit, August 6,1948, counsel notified in writing 
the Superintendent, National Capital Parks, Department of 
the Interior, of the fall and death, and made claim for $50,000 
against the United States for the wrongful death. On to wit, 
November 19, 1948, the Acting Solicitor of the Department 
of Interior advised counsel that the Secretary of the Interior 

( 19 ) 
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had delegated to the Solicitor his authority under the Federal 
Tort Claims Act (part 2,28 U. S. C., 1946 ed. sec. 921 et seq.); 
that authority, however, is limited to claims which do not ex¬ 
ceed $1,000, and therefore irrespective of whether the claim 
is or is not meritorious, it cannot be considered for administra¬ 
tive adjustment. 

Wherefore, the plaintiff brings suit and demands judgment 
against The United States of America in the sum of one hun¬ 
dred thousand dollars ($100,000.00), besides costs. 


4 Filed August 11, 1949. Harry M. Hull, Clerk. 

Motion to Dismiss the Complaint 

Comes now the defendant by his attorney, the United States 
Attorney, and moves this court to dismiss the complaint herein 
for failure to state a cause of action upon which relief may be 
granted. 

7 Filed December 5, 1949. Harry M. Hull, Clerk. 

Informal Memorandum 

Motion to dismiss sustained on authority of Lewis v. Recon¬ 
struction Finance Corporation , United States Court of Appeals 
for the District of Columbia, decided October 17,1949. 

F. Dickinson Letts, 

F. Dickinson Letts, 

Judge. 

8 Filed December 12, 1949. Harry M. Hull, Clerk. 

Order 


This case having come on to be heard upon defendant’s mo¬ 
tion to dismiss the complaint and it appearing to the Court 
that it is without jurisdiction over the subject matter as indi¬ 
cated in its supplemental memorandum filed in this case, it 
is by the Court, this 9th day of December 1949. 

Ordered that the complaint be, and the same is hereby dis¬ 
missed. 


F. Dickinson Letts, 

Judge. 
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United States Court of Appeals 

fob the District of Columbia. 


No. 10,516 


EDWIN D. YOUNG, Administrator of the Estate of 
Ruby M. Young, deceased, 


V8. 


Appellant . 


THE UNITED STATES OF AMERICA, 

Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTION 

This is a suit under the Federal Tort Claims Act of 
August 2,1946. (28 U.S.C. 921 to 946, 60 Stat. 842, new 28 
U.S.C. sec. 2671 et seq.) The statute of limitations under 
this act is two years. (Public Law 55,81st Congress, Chap. 
92, 1st Session, HJR. 779). Suit was filed after one year 
had expired. The Government moved to dismiss, contend¬ 
ing that “Lord Campbell’s Act” applied under which the 
statute for wrongful death in the District of Columbia is 
one year. (Secs. 1301, 1302 and 1303 of 1901 D. C. Code, 
or Secs. 16-1201, 16-1202 and 16-1203 of 1940 D. C. Code.) 

The motion was sustained by the District Court. The 
Court stated in its informal memorandum that— 
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* ‘Motion to dismiss sustained on authority of Lewis 
v. Reconstruction Finance Corporation, United States 
Court of Appeals for the District of Columbia, de¬ 
cided October 17, 1949.” 

! The order of the Court was entered on December 9, 
1949. 

' Notice of appeal was filed in the District Court on De¬ 
cember 27,1949. Record was filed in this court on January 
19,1950. 


FACTS 

On March 25, 1948, while on Constitution Avenue, 
Northwest, Ruby M. Young sustained a fall in front of 
the Munitions Building due to a defective place in a tree 
box. Constitution Avenue is Federal property and not 
under the District of Columbia government. She was 
taken to Emergency Hospital where she departed this 
life on April 4, 1948. Suit was filed on May 9, 1949, by 
her administrator, more than a year after the accident 
occurred. 


FEDERAL COURT DECISIONS 

The Government cited the Lewis case. As stated, the 
learned judg^ below sustained the Government on the 
basis of this decision. The question in the Lewis case was 
stated by this court to be “whether an action brought in 
the District of Columbia under the wrongful death act of 
Nebraska is subject to the two year limitation of that act 
or the one year limitation of the District statute (Lord 
Campbell’s Act).” And this court held that the two year 
Nebraska statute applied, holding in effect that the law of 
the place governs. This court knows better than anyone 
else what it actually decided in its own decision and the 
appellant would be presumptuous to discuss it in detail. 
Suffice it to say that the Federal Tort Claims Act was not 
involved in that case. 
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Three recent Federal decisions are directly in point and 
support the appellant. They are— 

Kohn v. United States et al (District Court ND 
Calif. SD) decided January 21,1948, and reported 
in 75 Fed. Supp. 689; 

Sweet v. United States, (District Court SD Calif. 
ND) decided May 28,1947, and reported in 71 Fed. 
Supp. 863; and 

State of Maryland to the use of Burkhardt v. United 
States t (Circuit Court of Appeals, 4th Circuit) 
decided December 30, 1947, and reported in 165 
Fed. 2nd 869. 

All three of these cases involved the Federal Tort Claims 
Act. 

In the Kohn case the District Court held that the Cali¬ 
fornia one-year statute of limitations could not be pleaded 
as a defense; that the California statute of limitations is 
not a part of substantive common-law right to recover for 
personal injuries caused by negligence; and that the pro¬ 
visions of the Federal Tort Claims Act, imposing liability 
on the United States for injuries occasioned by negligence 
of its employees under circumstances where the United 
States if a private person would be liable in accordance 
with the law of the place where the act or omission occurred, 
does not purport to adopt local remedial law in conflict 
with provisions of the Federal Tort Claims Act. In this 
case the injury sued for occurred on November 17, 1945. 
Suit was commenced on May 7, 1947. Plaintiff’s claim 
having arisen after January 1, 1945, was cognizable under 
the Federal Tort Claims Act and having been commenced 
within one year after the effective date of the Act (August 
2,1946) the action was filed within the period of limitations 
prescribed in the Act. Defendant contended that the Cali¬ 
fornia statute limited the action to one year from date of 
injury. This case was decided before the two-year amend¬ 
ment to the Federal Tort Claims Act was enacted by the 
Congress under Public Law 55, supra. 
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lii ike Sweet case it was Held'-'that'the California statute 
of limitations was not applicable to an action under the 
Federal Tort Claims Act The-court said: . v: . 

“The act is. known as the Act of August 2, 1946. 
A,rtr} it is quite obvious to anyone cognizant with the 
pattern of legislative history, what happened. ' The bill 
r was introduced early in the session. It fixed a starting 
point from which jurisdiction was conferred and from 
\ which to date the accrual of the claim. • But in order 
not to give rise to an absurdity by having the time 
limit or most of it expire before the Act actually was 
passed, it provided, in the final form, August 2,1946 as 
'•-- a starting point also. And that is the day on which 
the Act became-law.- Otherwise we would be in this 
anomalous, position: The Congress granted.a year’s 
| limitation to the right to sue the sovereign for torts 
—- and by the same law it took away seven months of it, 
merely because the law did not become effective until 
August 2,1946. To obviate this situation, the authors 
or conferees, as soon as they knew the exact date on 
which the law would pass, adopted the second alterna¬ 
tive. So interpreted, the law is very plain and has a 
distinct meaning. Torts accruing from on or after 
January 1,1945, are actionable: Action may be brought 
within one year after such date or within one year 
after August 2 , 1946 , whichever is later.' This con¬ 
clusion makes the provision intelligible. Otherwise, 
it would be meaningless. For we would have to read 
out of the section which the Congress itself has desig¬ 
nated as a Statute of Limitations, the phrase ‘or within 
one year after August 2, 1946, whichever is later’, 
i This we should not do when we can interpret the 
statute so as to give to each part a meaning.” (Italics 
' used by the court.) 


In the Burkhardt case the Fourth Circuit court sustained 
the plaintiff on appeal from an order of the District 
Court dismissing the action. The action was instituted on 
December 5, 1946, and the learned judge below dismissed 
it because not brought within one year as required by the 
wrongful, death statute of Maryland. The contention of 
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the plaintiff was that the .action may be maintained because 
instituted within 12 months, of the enactment of the..fed¬ 
eral Tort Claims; Act, which was ratified on August2,1946. 

The defendant in the Burkhardt case argued to the same 
effect,'as in our case, to-wit, that" since the action could 
not be maintained against a private person becaus^ not 
instituted within the 12 months period prescribed by the 
Maryland statute, it cannot be maintained under the ^Fed¬ 
eral Tort Claims Act, even though instituted within the 
period of limitation prescribed by that Act. • In regard to 
this argument the Circuit Court said: 

. * , . • 9 • 

“We think, however, that the purpose, and affect 
of the language of* the statute.is. that we shall look to 
the law of.the state for the purpose of- defining the 
actionable wrong for which liability shall existon the 
part of the United States, but to the act itself for the 
limitation of time within which action shall be instituted 
to enforce the liability. The language of the act 
(FTCA), its reason and spirit, its history and -effect 
and consequences of a different interpretation, all 
negative the suggestion that the limitations of the state 
law in addition to those prescribed in the act operate 
to bar recovery thereunder. 

“If the reason and spirit of the statute be con¬ 
sidered, there is even less reason to think that it could 
have been intended to adopt state statutes of limita¬ 
tion as a bar to recovery. Congress was creating a 
liability not theretofore existing on the part of the 
Government. To have defined all of the tort rules 
under which liability could be established would have 
been an almost impossible undertaking; but standards 
.of liability were necessary and Congress was com¬ 
pelled, as* a practical matter, to adopt the principle 
and standards of local law in defining them. The 
matter of limitations, however, was a simple one which 
Congress could easily determine for itself; and the 
fact that the one year limitation was prescribed in 
the act and was to run from the enactment of the 
statute if that was later than the accrual of the'cause 
- of action, so -the plaintiff should have at least a year 
* to sue, is inconsistent with any idea that : the period 




6 


! was to be shortened because a shorter period was 
provided by state law. 

“ • * • and there is no reason to think that Congress 
1 did not intend that the limitations prescribed in the 
Tort Claims Act itself should be observed rather than 
such limi tations of State law. In other words, even 
though the limitation be regarded as a condition upon 
! the exercise of the right, the wrongful death statute 
does two things: (1) it creates a cause of action for 
1 wrongful death, and (2) provides a time limitation 
upon the right to assert that cause of action. We think 
; it a reasonable and necessary interpretation of the 
Tort Claims Act that the law of the State is to he fol¬ 
lowed with respect to the cause of action created hut 
not with respect to the time limitation for suits upon it, 
since the Act itself prescribes its own time limitation. 
(Italics supplied) 

“None of the anomalous consequences which, as we 
have seen, would follow a holding that state statutes 
of limitation are adopted by the act would be avoided 
by making an exception of a limitation because it is 
held to be a limitation upon the right rather than the 
remedy; and new anomalies would arise. Thus in the 
states like New York and Oklahoma, where the limita¬ 
tion of the wrongful death statute is held an ordinary 
statute of limitations, it would not constitute a bar, 
whereas in states like Maryland and North Carolina 
it would. Claimants in states with a two or three year 
limitation in the wrongful death statute would have a 
much more favorable position with respect to institut¬ 
ing suit than claimants in states with a one year statute. 
An interpretation of the act ought to be avoided which 
would lead to such results; for it is a safe inference 
that Congress intended nothing of the sort but did 
intend that the limitations which it was prescribing in 
section 420 of the act should apply to all causes of 
action which had been the subject of claims before 
Congress and which by the act were made the subject 
of suit.” 

The only other case found in which the Federal Tort 
Claims Act was involved is Turkett v. United States, (Dist. 
Court ND of NY), reported in 76 Fed. Supp. 769, decided 
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February 7, 1948. The complaint was dismissed in this 
case because the action was not filed within a year after 
August 2, 1946. The filing fee was not received by the 
Clerk of Court until August 6, 1947. It appears that on 
July 29, 1947 the Clerk received by mail the complaint in 
the action, and enclosed therewith was a letter from plain¬ 
tiff’s attorney requesting that a summons be issued. There 
was no question but that the Clerk understood that an 
action was intended to be started by the filing of the com¬ 
plaint in his office. But no filing fee accompanied the com¬ 
plaint. In this case, it should be remembered, there was 
no conflicting State wrongful death statute involved. The 
decision merely held that an action was not “commenced” 
within one year after August 2,1946, where, although com¬ 
plaint was filed within time, no filing fee was paid on or 
before one year from August 2,1946, or by August 2,1947. 

All of the four last mentioned cases were decided before 
the limitation under the Federal Tort Claims Act was in¬ 
creased to two years under Public Law 55. 

Public Law 55 was approved April 25,1949. It provides 
that— 

“A tort claim against the United States shall be 
forever barred unless action is begun within TWO 
YEARS after such claim accrues or within ONE YEAR 
after the date of enactment of this amendatory sen¬ 
tence, whichever is later * * * ”. 

In our case the wrongful death occurred on April 4,1948. 
Suit was filed May 9,1949. Figuring the two years period 
in our case the cut-off date would be April 4,1950. Using 
the one year period the cut-off date would be April 25,1950. 
The Lems case was decided by this Court on October 17, 
1949. And, as stated, it did not involve the Federal Tort 
Claims Act. 

The full text of Public Law 55 is appended hereto. 

The law books are full of decisions under wrongful death 
statutes in the various states. All of the states have wrong- 
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ful death statutes, and the appellee will probably cite many 
of them, but so far it has failed to cite one that directly in¬ 
volves the Federal Tort Claims Act. The appellant there¬ 
fore does not propose to burden this brief with a discussion 
of cases involving wrongful death statutes in the States, 
because they do not involve the Federal Tort Claims Act. 

LEGISLATIVE HISTORY 

The Senate Report on the Federal Tort Claims Act 
states— . ' . 

“It is not the intention of the Federal Government 
* to deprive claimants to their day in court or of their 
remedies. Nor, on the other hand, does it propose 
to encourage delay in the enforcement of a claimant’s 
i rights or to harass the Federal agencies in their de- 
i fense against such suits by increasing the difficulty 
of their procurement of evidence. However, it is not 
believed that the enlargement of the existing period 
i of limitations to two years as proposed in the reported 
bill will unnecessarily vex the agencies concerned, nor 
i will it foster a lack of diligence on the part of claim¬ 
ants in the prosecution of their claims. The period 
of two years proposed in the bill represents a happy 
medium which has been tested and found satisfactory 
i in the laboratory of legal experience.” 

The same Senate Report quotes an excerpt from the 
House Report No. 1754 of the 80th Congress with reference 
to this Act: 

i “The committee feels that, in comparison to analo¬ 
gous State and Federal statutes of limitation, the 
existing one year period is too short and tends toward 
injustice in many instances. For example, an analysis 
of the statutes of limitation of the 48 states and the 
District of Columbia reveals that the average limita¬ 
tion provided for personal injury cases is 2.96 years, 
for property damage it is 3.90 years, and for cases of 
death by wrongful act it is 1.90 years. The over-all 
combined average is, accordingly, 2.92 years, and this 
i over-all average is the one to which: the Tort Claims 
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Act limitation should be compared; since the Tort 
Claims Act covers all three types of torts under.'one 

• inclusive period of limitation.” r ■ 

In the same report there is' a table showing the periods 
of limitation in the 48 states, which includes the District 
of Columbia. This table shows that in the-District of 
Columbia for personal injuries-the limitation is 3 years; 
for property damage, 3 years; for wrongful death, one 
year; for libel, one year; for slander, one year, and for 
assault and battery, one year. 

In the hearings before the Committee on the Judiciary 
House of Representatives, 77th Congress, 2nd Session, 
January 29,1942, on House bills', to provide for tort claims, 
it was stated by the Department of Justice spokesman ex¬ 
plaining the legislation: r - 

“ • • * The liability of the United States in such 
cases (personal injury or wrongful death) is to be the 
same as that of a private individual, subject to the 
limitations of the bill, and is to be determined under 
the local law, except that no punitive damages, interest, 
or costs may be assessed against the Government. 
Local law is. to govern not only the matter of liability 
but also such * defenses as contributory negligence, 
aggravation of damages, and the like, and the bene¬ 
ficiaries entitled to distribution of the recovery in 
death cases. ••• ” 

•. m . m f 

Until the passage of the Federal Tort Claims Act of 
August 2, 1946, the only redress for the individual whose 
rights had suffered a tortious invasion was through the 
private claim bill system. The magnitude of private claim 
bills introduced in the Congress has been prodigious. For 
example, the 74th and 75th Congresses each considered 
more than 2300 private claim bills asking for a total of 
over $100,000,000. A total of 1763 private claim bills were 
introduced in the 76th Congress, which approved 315 of 
them for a total of $826,000. The full effect of the Federal 
Tort Claims Act has not as yet been demonstrated; but it is 
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certain that the District Courts will now dispose of most 
of the tort claims which in the absence of the jurisdiction 
conferred by the Act, would continue to harass the Con¬ 
gress. 

CONCLUSION 

Under the Federal Tort Claims Act the long-imbedded 
legal fiction or tradition that “the King can do no wrong” 
—n rex non potest peccare —was removed from our national 
judicial system. A distinct new cause of action was enacted 
by the Congress, and jurisdiction conferred on Federal 
District courts to hear and render judgments upon, accord¬ 
ing to the law of the place, claims against the United States 
arising from torts of its agents. 

It is difficult to conceive how the one-year period under 
Lord Campbell’s Act could possibly apply in a suit brought 
in the District of Columbia under the Federal Tort Claims 
Act. The one-year statute is not a part of the substantive 
common law right to recover for personal injuries or death 
by wrongful act. (Kohn case). By the common law there 
was no fixed time for the bringing of actions. A right of 
action at common law which had once accrued was im¬ 
mortal. And again, what is a reasonable time is primarily 
legislative and not judicial, subject only to the power of 
the courts, not to shorten a time limited by the legislature, 
but to say whether the particular time is reasonable or 
unreasonable. 

'Lord Campbell’s Act is only important in connection 
with the Federal Tort Claims Act because that latter act 
provides that the case is to be governed in its substantive 
aspects by “the law of the place” where the act or omission 
occurs. In other words, this means that suit has to be 
brought in the name of the personal representative of the 
deceased (which was done in this case) and the money 
distributed in accordance with the local law (16-1203 DC 
Code); and that contributory negligence, doctrine of last 
clear chance, and other substantive rights, are also to be 
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governed by the “law of the place.’’ This postulate was 
recognized by the Fourth Circuit in the Burkhardt case , 
when it stated that Congress was creating a liability not 
theretofore existing on the part of the Government, and 
to have defined all tort rules under which that liability 
could be established would have been an almost impossible 
undertaking; but that standards of liability were neces¬ 
sary and the Congress was compelled, as a practical matter, 
to adopt the principles and standards of local law in de¬ 
fining them; that the matter of limitations, however, was 
a simple one which the Congress could easily determine 
for itself, and when it fixed the one-year limitation (now 
two years) this made it inconsistent with any idea that the 
period was to be shortened because a shorter period may 
be provided by State law; that the purpose of the Act was 
to look to the State for defining the actional wrong but 
to the Act itself for the limitation of time in which to en¬ 
force that liability. And that “the language of the act, 
its reason and spirit, its history and effect and consequences 
of a different interpretation, all negative the suggestion 
that the limitations of the State law in addition to those 

V 

prescribed in the act operate to bar recovery thereunder.” 

The Sweet case , pointed out that the year’s limitation 
(now two years) was determined by the Congress in order 
“not to give rise to an absurdity.” 

It is not believed that this Court intended the Lewis case, 
to hold that the one-year statute of limitations under Lord 
Campbell’s Act governs wrongful death actions under the 
Federal Tort Claims Act which provides for a statute of 
two years. If this were so, the Circuit Court in the Burk¬ 
hardt case pointed out that claimants in states with a two 
or three year limitation in wrongful death statute would 
have a much more favorable position with respect to in¬ 
stituting suit than claimants in states with a one year 
statute, and an interpretation of the Act ought to be 
avoided which would lead to such results; for it is a safe 
inference, continued the Court, that the Congress intended 
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nothing of the sort but did intend that the limitation which 
it was prescribing in the Act should apply to all causes of 
action which had been the subject of claims before the 
Congress and which by the Act were made the subject 
of suit. * 

It therefore is believed that the judgment appealed from 
should be reversed. 

i Respectfully 

Washington, D. C. 

February 10, 1990. Tower Building 

i Washington, D. C. 

Attorney for Appellant. 



[Public Law 55—81st Congress] 

[Chapter 92 —1st Session] - 

••••>- IH.B.779] 

AN ACT ^ r ' ■ " t; 

To amend title 28 of the United’ States Code to provide 
additional time for bringing snit against the United 
States in the case of certain tort claims, and for othev 
purposes. *‘ r - *•- 
Be it enacted b&theSeiidte and House of Representatives 
of the United States of America in Congress assembled, 
That the first sentence of section 2401 (b) of title 28 of 
the United States Code is hereby amended to read as fol¬ 
lows: “A tort claim against the United States shall be for¬ 
ever barred unless action is begun within two years after 
such claim accrues or within one year after the date of 
enactment of this amendatory sentence, whichever is later, 
or unless, if it is a claim not exceeding $1,000, it is presented 
in writing to the appropriate Federal agency within two 
years after such claim accrues or within one year after the 
date of enactment of this amendatory sentence, whichever 
is later. * * 

Sec. 2. (a) Section 1346 (b) of title 28 of the United States 
Code is hereby amended to read as follows: 

“(b) Subject to the provisions of chapter 171 of this 
title, tiie district courts, together with the District Court 
for the Territory of Alaska, the United States District 
Court for the District of the Canal Zone and the District 
Court of the Virgin Islands, shall have exclusive jurisdic¬ 
tion of civil actions on claims against the United States, 
for money damages, accruing on and after January 1,1945, 
for injury or loss of property, or personal injury or death 
caused by the negligent or wrongful act or omission of % 
any employee of the Government while acting within the \ 
scope of his office or employment, under circumstances I 
where the United States, if a private person, would be I 
liable to the claimant in accordance with the law of the / 
place where the act or omission occurred.” 

(b) The first paragraph of section 2672 of title 28 of the 
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United States Code is hereby amended to read as toilows: 

“The head of each Federal agency, or his designee for 
the purpose, acting on behalf of the United States, may 
consider, ascertain, adjust, determine, and settle any claim 
for money damages of $1,000 or less against the United 
States accruing on and after January 1, 1945, for injury 
or loss of property or personal injury or death caused by 
the negligent or wrongful act or omission of any employee 
of the Government while acting within the scope of his 
office or employment, under circumstances where the United 
States, if a private person, would be liable to the claimant 
in accordance with the law of the place where the act or 
omission occurred.” 


Approved April 25, 1949. 
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®mte& States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,516 

Edwin D. Young, Administrator of Estate of Ruby M. 
Young, Deceased, appellant 


v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING 


Comes now the appellee by its attorney, the United States 
Attorney, and requests that a rehearing be granted for the 
reasons set forth below. 

This was an action against the United States under the 
Federal Tort Claims Act for wrongful death, allegedly 
caused by the negligence of Government employees in the 
District of Columbia. The complaint, filed over a year 
after the death, was dismissed as having been filed too late. 
The District Court reasoned that, under the District of 
Columbia Wrongful Death Act, appellant’s cause of action 
expired one year after the death, and that the two year 
period of limitation in the Tort Claims Act was not intended 
to expand the liability of the United States beyond that 
prescribed by the law of the place where the accident 
occurred. 


(i) 
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1 The majority opinion phrases what it conceives to be the 
ultimate issue on appeal in the following language (slip 
opinion, p. 3): 

• • • It is not a question of choice between conflicting 
statutes of limitations; the problem is to ascertain the 
effect of the [Tort Claims] Act of Congress and to 
carry out its intent * * *. 

The Government's brief on appeal had posed the same 
issue in much the same language, though in greater detail. 
We stated that the issue was not, as appellant would have 
it, only a matter of determining the applicable statute of 
limitations (see our Brief, pp. 5-6); but that the ultimate 
question was whether Congress, in enacting the Tort 
Claims Act, intended to create a totally new set of rights 
and causes of action against the United States, or whether 
it simply intended to abandon the Government's immunity 
from court action upon rights and causes of action which 
were already in existence (Br. 6-7, 11-13). 

On this issue the Government's position was that the 
Tort Claims Act did not create new rights against the 
United States, but that it merely operated to remove the 
immunity of the United States from suit upon causes of 
action which had previously existed against it under local 
law. 1 We conceded that if the Act created new rights, 
causes of action for violations of those rights would con¬ 
tinue in existence for two years (Br. 14). We argued that 
the language of the Act and its legislative history showed 
that Congress intended to do no more than to remove the 
Government’s defense of immunity from suit, leaving the 
extent of its liability to be determined by local law. The 
majority opinion, however, holds that Congress intended 
to create new rights against the United States. 


1 In other words our position was that the fundamental aim of 
the Tort Claims Act was the same as that of the Tucker Act—to 
permit suit against the United States upon causes of action for 
which the only prior remedy was by petition to Congress. “ * * # 
the Tucker Act simply opens [the] courts to plaintiffs already 
possessed of a cause of action.” National Insurance Co. v. Tide¬ 
water Co., 337 U.S. 582, 594, footnote 22. 
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If the majority had based this holding solely upon a 
consideration of the language of the Act and the statutory 
history, we would not take up the Court’s time with a 
petition for rehearing since that is the issue to which we 
addressed ourselves in brief and argument. 2 But as we 
understand the opinion its holding rests upon a more funda¬ 
mental proposition. 

The unspoken premise of our argument was that ordi¬ 
narily, where legal rights are created by local law, they 
must be respected by the United States; that when the 
United States violates such a right it commits a wrong, 
and the injured party becomes possessed of a cause of 
action; but that, prior to the enactment of the Tort Claims 
Act, such a cause of action could not be enforced in the 
courts because of the Government’s immunity from suit, 
and the only remedy was by petition to Congress. Unfor¬ 
tunately, perhaps because we failed to appreciate its im¬ 
portance, perhaps because we thought it settled by the 
Larson case, we passed this matter sub sUentio in our brief. 
Assuming, as we did, that the United States could be re¬ 
sponsible for a tort under local law, even prior to the Act, 
we believed the issue to be whether Congress intended to 
remove the immunity of the United States to suit on those 
torts, or whether it intended to create an entirely new set 
of rights against itself. 

But the majority opinion rejects our assumption. As 
we read the opinion, the basis of decision is that, prior to 
the enactment of the Tort Claims Act, the United States 
was not in any manner responsible for the torts of its 


2 It may be noted, however, that some of the majority’s reasoning 
in its discussion of the language of the Act appears to be in diametric 
conflict with what was said by this Court in another recent decision. 
The majority says that “the provision regarding liability in the 
same manner and to the same extent as a private person must be 
read with these other provisions to the contrary,” including the 
limitation provision (slip opinion, p. 3). But in Capital Transit Co. 
v. United States, No. 10,467, decided June 5, 1950, this Court, in 
discussing the same liability provision, referred to the limitation 
provision as one of the “other incidents of litigation” which were 
not to be considered in determining the nature and extent of the 
liability of the United States (slip opinion, pp. 5-6). 
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agents. If this is true then all the debate about whether 
Congress intended to create rights or to remove immunity 
from suit appears to have been to no purpose. For, if the 
United States was not responsible for torts prior to the 
Act, then no cause of action for tort could exist against it 
and Congress had no choice but to create new rights. 

To digress briefly—this is a matter in which terminology 
can easily lead to misunderstanding. The concepts in¬ 
volved are readily distinguishable—rights recognized by 
the state, violations of those rights, and remedies therefor. 
But the terms used to describe these concepts are by no 
means fixed and definite. Such terms as “right”, “cause 
of action”, “claim”, “liability”, are unfortunately used 
in, numerous varying senses. Consequently, we felt it 
necessary to define our terms at the outset of our brief 
(Br. 7), and we tried to adhere strictly to that terminology 
—perhaps not with complete success. We described those 
human relationships, which the state recognizes and pro¬ 
tects, as “legal rights”; a violation of such a right is an 
“injury”, a “wrong”, or a “cause of action”; 3 the means 
of rectifying a wrong is a “remedy”, or an “action” if the 
remedy be judicial. There is no magic in these particular 
words, of course, and there could be no possible objection 
to i the substitution of others—provided they were used 
consistently. But we respectfully suggest that there is 
confusion in the majority opinion because no attempt was 
made to define the terms used, and because those used are 
used in differing senses. Thus when the opinion speaks 
of a “right” or a “right of action”, we cannot be certain 
whether it refers to that concept which we described as a 
“legal right”, or to that which we described as a “cause 
of action”, or to that which we described as a “remedy”. 
When the opinion speaks of a “period of limitation”, it 
occasionally does so without distinguishing between 
statutes which limit the remedy and those which extinguish 
the cause of action. And when it uses the term “liability”, 


3 The term “cause of action” is used in this sense in the Larson 
case. Larson v. Domestic and Foreign Commerce Corp. } 337 U.S. 
682, 692-693. 
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we are unable to determine whether it is intended in the 
narrow sense of liability to court action, or in the broader 
sense of legal responsibility to make restitution for injuries 
inflicted. 

It is the use of the term “liability” which brings us back 
to the main point of the present petition. As we noted 
above, the basis of the majority opinion appears to be that 
prior to the Tort Claims Act the United States was not 
responsible for the torts of its agents. What the majority 
says is that, in the days before the Act, ‘‘local liability 
existed only against private persons”, that is, that the 
United States was not liable under local law. It seems to 
us that this puts the majority upon the horns of a dilemma. 
If the opinion means to say that prior to the Act the 
United States was not liable to court action under local 
law, it is merely saying in other words that the United 
States is immune from suit without its consent. To say 
that a liability was “created” by the Tort Claims Act in 
this sense, is to say no more than that Congress intended 
to remove the Government’s immunity from suit. The 
terms are synonomous and the majority’s distinction would 
be without substance. But if the majority means to say 
that prior to the Act the United States was not liable for 
its torts in any manner, that it was not legally responsible 
to make restitution in some form, that it was not bound by 
the law of the locality, and that it could not commit a tort, 
then we submit that the majority has taken up again the 
thoroughly discredited theory that the United States is 
above the law except in so far as it consents to be bound 
by it. 

We felt that this spectre had been laid to rest by the 
Larson case. It has always been the true genius of the 
Common Law that ruler and ruled are bound by the same 
law; that the state is not above the law; and that the state 
exists for the benefit of the citizens, not vice versa. 
Fortescue, De Laudibus Legum Anglie, chs. 9, 12-14, 36. 
True, the King was not subject to suit in his own courts. 
But this did not mean that the Kang was above the law, 
or that he could not commit a legal wrong by violating a 
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legal right of a citizen. It was recognized that the King 
could act illegally, and there was “a definite legal remedy 
against the crown”—the petition of right. 9 Holdsworth, 
History of English Law, p. 16. This petition was a remedy 
for “redress of grievances [against the crown] which, as 
between subject and subject, would have been redressed 
by some one of the real actions;” and upon presentation 
of such a petition “a subject was entitled to succeed if he 
could show a good legal claim.” 9 Holdsworth, History of 
English Law, p. 21; and see generally pp. 7-45. The peti¬ 
tion was regarded, not as a matter of grace, but as a true 
legal remedy, and the difference between it and a court 
action against the King was “only in the form, not in the 
thing.” Justice Wilson in Chisholm v. Georgia, 2 U.S. 
419, 459. The right to petition the Government for a 
redress of grievances is enshrined in the First Amend¬ 
ment to the Constitution, and the Committee on Claims, 
established in 1794, is one of the two oldest standing com¬ 
mittees of the House of Representatives. 4 Hinds, Prece¬ 
dents, §4262. 

The Tudor and Stuart lawyers, eager to enhance the 
power of the Bang, gave a new twist to the old maxim that 
the King could do no wrong, and introduced in English 
law the theory of an absolute monarchy, independent of 
and untrammelled by the law. 9 Holdsworth, History of 
English Laic, pp. 4-7. To this theory Parliament dealt a 
death blow by forcing Charles II to grant a petition of 
right—the Petition of Right of 1628, in which Charles 
recognized that he was bound to respect the legal rights 
of his subjects. Adams, Constitutional History of England 
(2nd ed. 1934), pp. 293-297. Some of the parliamentary 
lawyers, however, notably Blackstone, simply transferred 
the seat of absolutism from King to Parliament. See Jus¬ 
tice Wilson in Chisholm v. Georgia, 2 U.S. 419, 462. And 
our law has ever since been troubled by a confusion be¬ 
tween the theory of sovereign immunity from suit, and 
the theory that the sovereign is absolute and independent 
of the law. This latter theory reached its culmination 
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when Justice Holmes cited Hobbes, philosopher of state 
absolutism, as authority for the following legal proposition: 

A sovereign is exempt from suit, not because of any 
formal conception or obsolete theory, but on the logical 
and practical ground that there can be no legal right 
as against the authority that makes the law on which 
the right depends. ( Kawananakoa v. Polyblank, 205 
U.S. 349, 353. And see The Western Maid, 257 U.S. 
419, 432-433). 

This position, that the sovereign is immune from suit 
without consent because it is above the law, was sharply 
criticized by Professor Borchard in a series of exhaustive 
and scholarly articles. Borchard, Government Liability in 
Tort, 34 Yale L.J. 1, 129, 229 and 36 Yale L.J. 1, 757, 1039. 
The result has been that the theory of immunity from suit 
itself, though reasonable enough if properly understood, 
has fallen into disfavor. Kiefer & Kiefer v. R.F.C., 306 
U.S. 381, 390-391; cf. Great Northern Insurance Co. v. 
Reed, 322 U.S. 47, 57, 59. And the Supreme Court has 
recently made it clear that the United States is not above 
the law; that it can be guilty of an “illegal” act; and that 
it has always been responsible, though not suable, for the 
tortious acts of its agents, where under the normal rules 
of agency a private principal would be liable. 4 

* • * in a suit against an agency of the sovereign, 
it is not sufficient that he make such a claim [i.e., it is 
not sufficient merely to state a cause of action by 
claiming an invasion of legal rights]. Since the 
sovereign may not be sued, it must also appear that 
the action to be restrained or directed is not action of 
the sovereign. The mere allegation that the officer, 
acting officially, wrongfully holds property to which 
the plaintiff has title does not meet that requirement. 
True, it establishes a wrong to the plaintiff. But it 


4 The opinion refers to acts which are “tortious under general 
law.” This must refer to the tort law of the locality since there 
has never been a federal law of torts. When a federal employee 
commits a tort while acting within the scope of his authority he is, 
of course, himself liable under local law. Johnson v. Maryland, 
254 U.S. 51, 56. 
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i does not establish that the officer, in committing that 
wrong, is not exercising the powers delegated to him 
by the sovereign. If he is exercising such powers the 
action is the sovereign’s and a suit to enjoin it may not 
be brought unless the sovereign has consented. 

• * * The agent is himself liable whether or not he 
has been authorized or even directed to commit the 
tort. This, of course, does not mean that the principal 
is not liable nor that the tortious action may not be 

i regarded as the action of the principal. * * • 

There is, therefore, nothing in the law of agency 
which lends support to the contention that an officer’s 
tortious action is ipso facto beyond his delegated 
powers. Nor, do we think, is there anything in the 
doctrine of sovereign immunity which requires us to 
adopt such a view as regards Government agencies. 
If, of course, it is assumed that the basis of the doctrine 
i of sovereign immunity is the thesis that the king can 
do no wrong then it may be also assumed that if the 
i king’s agent does wrong that action cannot be the 
action of the king. It is on some such argument that 
I the position of the respondent rests. It is argued that 
an officer given the power to make decisions is only 
given the power to make correct decisions. If his 
decisions are not correct, then his action based on 
those decisions is beyond his authority and not the 
action of the sovereign. • • • We therefore reject the 
i contention here. We hold that if the actions of an 
officer do not conflict with the terms of his valid statu¬ 
tory authority, then they are the actions of the 
sovereign , whether or not they are tortious under gen¬ 
eral law, if they would be regarded as the actions of 
a private principal under the normal rules of agency. 

* * # (Emphasis supplied.) ( Larson v. Domestic and 
Foreign Commerce Corp., 337 U.S. 682, 693, 694, 695, 
and see in general 693-704.) 5 

Since the basis of the majority opinion appears to be 
that the United States could not commit a tort before the 
effective date of the Tort Claims Act, a position contrary 
to the holding of the Larson case, and since this matter was 


5 See the recent opinions of this Court in Fay v. Miller, No. 10,364, 
decided July 3, 1950, and Story v. Snyder, No. 10,202, decided 
June 12, 1950. 
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neither briefed nor argued prior to decision, we submit 
that the case is worthy of reconsideration by the Court. 

Furthermore, if, as the majority says, the Act created 
rights, some difficult questions may arise. Did Congress 
intend to reenact the state laws as they were on the effective 
date of the Act? If so, there will obviously be great con¬ 
fusion some years from now after the states have amended 
their own laws. Or did Congress intend to delegate to the 
states the power to amend the rights which it created by 
the Act? If this is so, there may be some question of an 
unconstitutional delegation of legislative powers. 

Wherefore it is respectfully submitted that the case 
should be assigned for reargument and that the parties 
should be permitted to file further briefs. 

George Morris Fay, 

United States Attorney. 

Joseph M. Howard, 
Assistant United States Attorney. 

CERTIFICATE 

Joseph M. Howard, attorney for appellee, hereby cer¬ 
tifies that this petition for rehearing is presented in good 
faith and not for purposes of delay. 

Joseph M. Howard, 

Assistant United States Attorney , 

Attorney for Appellee. 
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